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DETAILED ACTION 

Listing of Claims 

1. Claims 22-41 are pending. Claims 22-36 are withdrawn. Claims 37 and 39 are 
amended. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

4. Claims 39-41 are rejected under 35 U.S.C. 103(a) as unpatentable over Sharma 



(US 4,797,288) in view of Fuglsang (US 2002/0094367). 
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5. Regarding claim 37, Sharma discloses a method of preparing a granules suitable 
for foodstuffs having an average diameter of 200-30 mesh (75-500 microns) (column 8, 
lines 22-24) and comprising, for example; 

a. 38% of non-lipophilic particles with an average diameter of 100 mesh (149 
microns) including 20% functional food ingredient (aspartame); and 

b. 62% of a discrete continuous phase comprising lipids, which envelopes 
the non-lipophilic particles and holds them together, and is formed into an 
agglomerate with a diameter in the range of 200 mesh (75 microns)-50 mesh (300 
microns) ( (column 6, line 55-column 7, line 18, Example 7, also see above). 

6. Sharma further discloses enveloping this agglomerate with an exterior lipophilic 
layer having a melting point of 35-38 C (see column 7, lines 19-36, and above) in an 
amount of, While exterior coatings in amounts of 200% are found to effectively mask 
taste, Sharma suggests that the exterior coating may be used in amounts as low as 30% 
of the weight of the core material (col. 8, lines 10-21). Given this disclosure, one having 
ordinary skill in the art at the time of the invention would find it obvious to adjust the 
thickness of the exterior coating layer in order to adjust the release rate of the functional 
ingredient, as doing so would require only the optimization of a result effective 
variable. 
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7. Sharma discloses incorporating this composition into baked goods (column 8, 
lines 31-32), but fails to explicitly disclose the use of the granules as a bread improver. 
However, Fuglsang, like Sharma discloses functional ingredients for incorporation into 
foodstuffs which are coated with a lipid substance in order to control the release of the 
functional ingredient into the surrounding foodstuff ([0017]-[0029]). The functional 
ingredients disclosed in Fuglsang are enzymes, which can be used as dough 
conditioners or improvers ([0004]-[0005]). Given the teachings of Sharma and Fuglsang, 
one having ordinary skill in the art at the time of the invention would have found it 
obvious to modify the lipid coated, controlled release functional food ingredient of 
Sharma by incorporating enzymes as the functional ingredient as in Fuglsang, as the 
coating of Sharma is effective for allowing the artisan to control the time of release of 
the functional ingredient, which is a goal shared by Fuglsang. 

8. Regarding claim 38, Fuglsang further discloses adding lipid encapsulated 
enzyme dough conditioners to bread doughs but does not disclose the quantity added 
in terms of weight, but rather in terms of enzyme activity. One having ordinary skill in 
the art at the time of the invention would find it obvious to adjust the weight of 
encapsulated enzyme added to the dough in order to control the influence of the dough 
conditioner texture and volume of the bread for the intended purpose (Example 3). 
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9. Regarding claim 39, Sharma discloses a method of preparing a granules suitable 
for foodstuffs having an average diameter of 200-30 mesh (75-500 microns) (column 8, 
lines 22-24) and comprising, for example; 

c. 38% of non-lipophilic particles with an average diameter of 100 mesh (149 
microns) including 20% functional food ingredient (aspartame); and 

d. 62% of a discrete continuous phase comprising lipids, which envelopes 
the non-lipophilic particles and holds them together, and is formed into an 
agglomerate with a diameter in the range of 200 mesh (75 microns)-50 mesh (300 
microns) ( (column 6, line 55-column 7, line 18, Example 7, also see above). 

10. Sharma further discloses enveloping this agglomerate with an exterior lipophilic 
layer having a melting point of 35-38 C (see column 7, lines 19-36, and above). Sharma 
discloses that the thickness of the coating can be modified in order to achieve the proper 
rate of release of the functional ingredient. While exterior coatings in amounts of 200% 
are found to effectively mask taste, Sharma suggests that the exterior coating may be 
used in amounts as low as 30% of the weight of the core material (col. 8, lines 10-21). 
Given this disclosure, one having ordinary skill in the art at the time of the invention 
would find it obvious to adjust the thickness of the exterior coating layer in order to 
adjust the release rate of the functional ingredient, as doing so would require only the 
optimization of a result effective variable. 



Application/Control Number: 10/591,308 Page 6 

Art Unit: 1794 

11. Sharma discloses a method of coating functional food ingredients (core material) 
such as drugs or sweeteners with a molten lipid material. Example 7 discloses 
providing non-lipophilic particular ingredients including about 80 % of 100 mesh (149 
micron) KC1 salt in and about 20% aspartame as a flavorant (column 13, lines 1-4). 
Sharma discloses mixing this core material with a molten fatty acid or wax to create a 
uniform dispersion of the core material and then spray congealing (spray chilling) the 
uniform dispersion into agglomerates in which a plurality of the core materials are 
enveloped by a discrete continuous lipid phase, and where the agglomerates are sieved 
to have an average diameter in the range of about 200 mesh (75 microns)-50 mesh (300 
microns) ( (column 6, line 55-column 7, line 18, Example 7). 

12. Sharma further discloses coating the agglomerates with a second coating 
comprising molten lipid material using fluidized bed coating to produce uniformly 
coated agglomerates (column 7, lines 19-36, 54-59). 

13. Regarding the melting points of the molten lipid materials, Sharma discloses that 
the delivery system preferably has a melting range of about 35 C to about 38 C, thereby 
providing melting temperatures in the range of 30-45 C, and also keeping the melting 
temperature of the second molten lipid material within 5 degrees Celsius of the 
continuous lipid phase (column 7, lines 19-36). 
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14. Although Sharma does not explicitly disclose the steps of cooling the coated 
agglomerates to ambient temperature and collecting the coated agglomerates to obtain 
the granulate, it is obvious to one having ordinary skill in the art that following the use 
of the fluidized bed, the granulates will intrinsically cool to room temperature. It is 
further obvious that the coated agglomerates are being collected to obtain the granulate, 
as said granulate is later incorporated into baked goods, food products and the like 
(column 8, lines 30-48). 

15. Sharma differs in that the functional core material does not include enzymes or 
oxioreductants. However, Fuglsang, like Sharma discloses functional ingredients for 
incorporation into foodstuffs which are coated with a lipid substance in order to control 
the release of the functional ingredient into the surrounding foodstuff ([0017]-[0029]). 
The functional ingredients disclosed in Fuglsang are enzymes. Given the teachings of 
Sharma and Fuglsang, one having ordinary skill in the art at the time of the invention 
would have found it obvious to modify the lipid coated, controlled release functional 
food ingredient of Sharma by incorporating enzymes as the functional ingredient as in 
Fuglsang, as the coating of Sharma is effective for allowing the artisan to control the 
time of release of the functional ingredient, which is a goal shared by Fuglsang. 
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Response to Arguments 

16. Applicant's arguments, see remarks, filed 7/1/09, with respect to the rejection 
under 35 U.S.C. 112 have been fully considered and are persuasive. The ground of 
rejection has been withdrawn. 

17. Regarding applicant's arguments with respect to the amended claims, the 
arguments are believed to be addressed by the rejection set forth above. Further, 
regarding applicants assertion that "Sharma teaches away from granules in which the 
exterior coating represents not more than 50 wt. % of the total granules", Sharma 
discloses that the size of the exterior layer can be varied in order to control the rate of 
release of the functional ingredient agglomerate encapsulated therein. While amounts 
ranging from 200-400% (which would result in an exterior coating representing 66.7% of 
the total granules) are preferred in Sharma, it is further disclosed that the exterior layer 
may be as small as 30% of the weight of the core. Given this disclosure, Sharma does 
not teach away from having relatively less massive exterior coatings, but rather that the 
size of the exterior layer allows the artisan to adjust the release properties of the 
functional ingredient. 

Conclusion 

18. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and 
any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date 
of the advisory action. In no event, however, will the statutory period for reply expire 
later than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW KRAUSE whose telephone number is 
(571)270-7094. The examiner can normally be reached on 7:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571)272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ANDREW KRAUSE/ 
Examiner, Art Unit 1794 



/Keith D. Hendricks/ 

Supervisory Patent Examiner, Art Unit 1794 



